From a teleological reading of both the travaux preparatoires and the final text of the directive (interpreted in light of the WIPO Copyright Treaty), it may appear that both the right of distribution and its exhaustion concern a work or its tangible copies. This conclusion appears supported by the further consideration that this directive, among other things, implemented into the EU legal order the WIPO Copyright Treaty ('WCT'). Article 6 WCT provides that: 
first sale or other transfer of ownership of the original or a copy of the work with the authorization of the author."
What the contracting parties meant by 'copies' in relation to Articles 6 and 7 (Right of Rental) is clarified in one of the Agreed Statements to the WIPO Copyright Treaty:
"As used in these articles, the expressions "copies" and "original and copies," being subject to the right of distribution and the right of rental under the said Articles, refer exclusively to fixed copies that can be put into circulation as tangible objects." 19 This might imply that harmonisation of the right of distribution and its exhaustion in relation to works or copies in an intangible format has not been achieved at either the international or EU level, thus leaving Member States free to legislate independently in this area. It may be indeed argued that the WCT provided a harmonised understanding of the right of distribution as only applied to tangible copies, but has left contracting parties -including EU legislature -free to determine the exhaustion regime applicable to tangible copies as per Article 6(2) WCT, as well as how to understand the right of distribution and its related exhaustion in relation to intangible copies. While this argument might have some strength, it is also worth highlighting that, should Member States actually implement their own exhaustion regimes for intangible works, the resulting differences might raise barriers to the smooth functioning of the internal market, thus weakening (if not defeating altogether) the rationale of EU legislative intervention with the InfoSoc Directive. Ultimately diverging national digital exhaustion regimes could obstruct the effectiveness of EU policy in the area of copyright.
Background
In its reference to the Court of Justice of the European Union ('CJEU') the Supreme Court of The Netherlands sought clarification as regards the rule of exhaustion in Article 4 of the InfoSoc Directive.
The response of the Court, which largely followed the Opinion of AG Cruz Villalón in the same case 20 The Court then turned to examining whether the fact (as it was the case of the national litigation) that the object, which was marketed with the copyright holder's consent, has undergone subsequent alterations to its physical medium has an impact on the exhaustion of the right of distribution. The
Court agreed with the submission of the French Government that a replacement of the medium would result in the creation of a new object incorporating the image of the protected work. Such an alteration of the copy of the protected work would constitute a new reproduction of that work, within the meaning of Article 2(a) of the InfoSoc Directive. Accordingly, 41 Ibid, para 46.
"the consent of the copyright holder does not cover the distribution of an object incorporating his work if that object has been altered after its initial marketing in such a way that it constitutes a new reproduction of that work. In such an event, the distribution right of such an object is exhausted only upon the first sale or transfer of ownership of that new object with
In the Court's view, this interpretation would be also supported by the rationale of the InfoSoc Directive as expressed in Recitals 9 and 10 thereof, this being to provide a high level of protection of, amongst others, authors.
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The CJEU concluded that Article 4(2) of the InfoSoc Directive must be interpreted as meaning that the rule of exhaustion therein does not apply in a situation in which the reproduction of a protected work has undergone a substitution of its medium and is placed on the market again in its new form.
Overall the Allposters decision means that when the original work is altered following its authorised first sale in the sense that its identity is altered so that it is no longer 'that object', any subsequent 
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The Court held that, for the purpose of Article 98(2) of the VAT Directive, an ebook is not a good, but rather an "electronically supplied service" within the meaning of the second subparagraph of Article 98(2) of that directive. Directive. 47 The CJEU responded that this is the case if the contractual relationship between the rightholder and its customer may be regarded as a 'first sale'. Having defined the notion of 'sale' as
"an agreement by which a person, in return for payment, transfers to another person his rights of ownership in an item of tangible or intangible property belonging to him"
48 , the Court held that even a licence agreement may be regarded as a sale for the sake of Article 4(2). This is the case if the copyright holder who has authorised, even free of charge, the downloading of that copy from the internet onto a data carrier has also conferred, in return for payment of a fee intended to enable him to obtain a remuneration corresponding to the economic value of the copy of the work of which he is the proprietor, a right to use that copy for an unlimited period.
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The Court referred to parallel provisions in the InfoSoc Directive, notably Article 4 and recitals 28 and 29 thereof, to discuss the possibility of applying them analogically in respect of the Software Directive, and thus exclude exhaustion in respect of intangible copies of a computer program. 50 The Court suggested that identical concepts used in the Software and InfoSoc Directives must in principle have the same meaning. 51 However it concluded in the negative on this point, thus leaving room for a Compliance with the Nintendo ruling may mean that, among other things, it will be challenging to sustain successfully that -should the CJEU eventually hold that a different rule on digital exhaustion applies for works protected under the Software and InfoSoc Directives -the right of distribution in a certain videogame would be exhausted following its authorised first sale as a digital copy, with the result that it might not be possible to establish second-hand markets for these works in intangible copies.
6. Is digital exhaustion something for EU judiciary alone?
In the US it is unclear whether the law allows application of the first sale doctrine within §109 of the US Copyright Act 65 to digital copies 66 , although this provision has been said to be "technology-neutral:
it does not distinguish between analog and digital copies". 67 It is thus arguable that there is nothing in US law that conclusively suggests that the notion of 'copy' must be intended as confined solely to tangible copies. The seminal case in this area, ReDigi 68 , failed to address specifically issues relating to application of the first sale doctrine to digital copies (pre-owned iTunes files in that case). Judge Sullivan stated that whether the law should envisage a digital first sale doctrine is a matter for the legislative, rather than courts. Yet at the EU level it would appear that whether the law shouldor rather: should not -allow for digital exhaustion is due to remain for some time a matter for the judiciary alone.
